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THE COMPTRO® " ! GANERAL

DECISION QOF THE UN,, . STATAES
WABHING GN, C. 0434w

FILE: B-lA7023 DATE: Match 10, 1977

MATTER OF: Svage ©  Tool Supplv, Inc.

DIGEST:

1. Those issues raised by protester after the limit of 10 days
established in section 20.2(b)(2) of CAD Bid Protest Proce-
dures are disminsed; timely issues will be conaidered. :

2. Allegation that although proposal could not be considered
for sward agency led protester into believing its proposal
would be considered is without merit, since RFP, in addition
to listing a sole approved source, contained Required Source
Approval criteria. Agency is under no obligation to orally
supplement notification.

3. Although the number of accessories required by the RFP camnot
be reasonably determined remedial action for this procurement
is not feasible as protester's equipment has not been approved
and it is not possible to determine whether protester's price
was based on offering greater number of accessories Lhan
teyuired,

b, Qudutiono ralaiiﬁg to delivery of items under contract are
matters of contract administration, not reviewakle, pursuant
to GAO Bid Protast Procedures. & C.F.%., Part 20 (1976).

5. GAO recommends that In future agency exercise mnre care in
drawirgz its requjircinents and use more precision when it
determines it is not advantageopous to qualify - .oducts under
anuirad Source Approval clause.

Swage Aly Tool -Supply, ‘Ine. (Swuge) protasts against award of
a contract to Industrial Wire & Mecal Framing Company (1lndustrial)
under request for proposals (RFP) F42650-76~00060 1issued by the
Directorate of Procurement and Production, Ogden Air Logiatics
Center, Hill Air Pinrce Base, Utah (Air Force).

.The RFP, llstihg Industrial as the sole approved source, was
issued on May 10, 1976, and sought a total of 20 broach pulling
assemblfes which were to consist of "Little Brute" hand held pullers
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along with other spe.ified components including mandrels snd
extra jawa, On the June 10, 1976 opening dste two proposals,
one from Industrial and the other from Swage, wers received. By
letter dated June 21, 1976, Swage's proposal was rejacted by the
Air Force and on that same date s contract in the :mount of
$72,500 was awarded to Industrial,

Swage argues that the award of the contract to Industrisl
shouid be rescinded on the ground that the RFP was ;mproperly
interpreted by tha Air Force. §age next argues that the Alr
Force led it to believe that Swage would be considered for award
when in fact only Industrial could qualify, The protester asserts
that Air Force personnel never advised it that in order to be -
coasidered for award it had to qualify under the Required Source
Approval criteria contained in the aoclicitation and that had Swage
been sn advised it would not have submitted a proposal., The pro-
tester also notes that the Aiy Force never advised Swage that its
product (tea:cd earliz=r by the Alr Force) was unacceptable, Addi-
tio.ally, ‘the protester ‘indicataes that although it was nesver
sariuusly considered for sward the Air Force furnished it witi
all ‘the informatfon nec:syary to submit a proposal. In this
regard Swage advancas the argumant that since it was never seriously
considered for award it i{s entitled to damages for having gone
through the process of submitting itas nroposeal,

This controversy has its roots in tha events leading up to
the izsuance of this RFP. In 1975, the Air Force tested broach
pulllng tools manufnctured by Swage -and ansother fiym as a part
of that agency's search for tools for servicing the F-4 aircraft
which would be superior to, thcs¢ supplied by the aircraft's wanu-
facturer. The Air Force determined that although the too). supplied
by Swage was superior to the original equipment tools it did not
represent a sufficient improvement to warrant its procurement,
Although the Air Force indicates that it informed Swape of these
teat results by telzphone it neglected to provide Swega with a
written notice. .

We are informed rhat in February and Hnrch of 1976 the Alr
Force tested Industrial's "Little Brute"'model This item was
found not only tn be superior to. tha original equipment téola
"dut also superior to any ‘tool tested, Accordingly, on April 19,
1977, the Air Force exncuted a Determination and Findings (D&F)
uhich fndicated that Industrial wes the only source for the broach
pulling tool which is necessary for the maintenance of the F-4 air-
craft nnd issued the subject an.
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. Although Industrial was the only firw solicitied, Swage received
novice of the requirement through the Commmerce Business Daily (CBD)
and requasted a copy of the RFP, After reviawirg the RFP Swage
submitted a protest letter to the Air Force dated May 17, 1976,
requesting that the agency delay any award, Ir thl- letter Swage
complained that it wci not informed of the sgeucy's requirement
for broach pullers until {¢ discovered the requirement in tne CBD,
Swage indicated that it could have a prototype available within 60
days. Swage also disputed a statement allegedly made by Air Porce
persounel. that Industrial's "Little Brute" waas a patented item
which neceasitated a sole-source procurement. -m a subsequent
latter datec May 4, 1976, Swage also protested to the Alr "orce
that it was never officially notified that its equipment submitted
for testing did not meet agency requirements. '

. On the June 20, 197% closing date Swage submitted a proposal
vhich was nvalulted by the Air Force. By latter dated June 21,
1976, , the agency deniad Swage's protest and rejected its proposal,
The p:oposal was zejected on the basis that Swage's price "was
cgpaiderably higher thau thnt .submitted by the low,offexor and you
Swlgsf are not within a: coupctitivc range for furth.r negotintica

urther, the Alr Firce indicated that patent or proprietary, .cn-
siderntiona Telating t¢ Industrial's tool had no . bearing on" th.
procurement and that it had no knowledge that there existed » nxoduct
comperable to Industrial's tool. The Air Force also apologized for
not providing Swage with a writtun confirmation nf the test results,
However, the agency affirmed its opinion that Swage'a tool did not
meet its standards and stated that it waa not requesting that any
firm davelop a product to meet 1t ~equirements.

f
Swage then proteésted this award to the Air Force by letter

dated June 29, 1976 based ‘on tiie argumert that the RFP requires
114 mandrels for each assembly or a total of 2,260 mandrels and 21
cxtra jaws for each assembly or a total of 420 axtra jaws while
Induatrial proposes to deliver only a totul o° 114 mandrels and
21 extra jaws.

By letter dated July 16, 1976 the Air Force denied this second
protest by stating that althuugh the format of the RFP could have
been improved Swage's interpretation was incorrect and Industrial's
proposal was in accordance with its rxequirementas.

Swage then filed the instant protest with this Office. The
initial baris of Swage's present protest is that it reasonably
interpreted the RFP as specifying 114 mandrels and 21 jaws for
each of the 20 assemhlies required aud that except for the poorly
drafted RFF Swage's total price of $130,000 would have been lower
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than the $75,000 total offered by Industrial, In addition Swage
contends that at the time the NFP was icsued Induatrlal'l tool
had not been developed,

Swage's proteht letter also contains a narrative of the
history of this piocurement from i.cs viewpoint, In this connection
Swage has attached 7 nisces of correspondence dating from 1974
to July 1976, and has requestel "an answar to all the queations
that are offered in the letters in this file." We are unclear
as to the exact nature of "all the questions" which are contained
in the large number of letters submitted by Swage, It is clear,
however, that the issues raised in these letters are either untimely
in that they are being raised before this Office after the liamit
astablisled by our Bid Protest Procedures of 10 days after they
were known or should have been knoun,k C.F.R. #§ 20,2(b)(2) (1976),
or they are incorporated into Swage's formal protests to the Air
Force and subsequent protesat to this Office, Those issuas which
are timely are included in our statement of Swage's protest.

In its supplemental report submitted to this Office .n connec-
tion with this protest the Air Force stal:s that it rejected Svage's
proposal because the agency determined under paragraph D-1(b)(1)
of the Required Source Approval clauge of the RFP that it was not
practi‘able for the Government to incur the coet smd tim. needed
to institute qualifications for a nex source which was not.the low
offaror. Consequently, the agency argues that it fs immaterial how
Swage interpreted the RFP requirements for mandrels and jawa as its
offer could not be acc2pted.

_Swage responds that 1£ the Aix Force's poaition concerning the
disqualification of 1ts proposal can be accepied’then Swage was
deceived by Alr Force personnel into believing that {ts proposal
could be accépted for award and demandz that it be awarded damages.
In this connection Swage contends that at no time during many con-
versations with Air Force personnel was it informed of the qualifica-
tion requirements included in the RFP. In further support of its
position Swage notes that the Air Force furnished it with all the
materials needed to submit a proposnl.

Swage's position that it was.not avare chat its propoaal might
not qualify for award is without' mnrit. The RFP provides.on the
cover sheets "Only Known Qualified Source - Industrial Wire & Metal
Forming Inc.," and "Note; Only Those Sources For This Item Previously
Approved By The Government Have Been Solicited, See Section D-1,
'Required Source Approval’!! The Required Sourcs Approval clausc
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includad 1uathu RFP agaiu lists Industrial as the only, source and
sets forth lha criteria which must be met by other offcrors wishing
to submit & propoull. It is hard tn dalieve that one could read
this RFP andinnt be on notice that /ndustrial was the oaly.approved
source and that the criteria set forth in the Required Source
Approval clause must be met bafora a proposal would be conaidered.
Furthes, in s lottar dated May 19, 1976 to Swage regarding the
protester's requnct for an RFP the Air Yorce stated "If you will
review Section -1 page 9, of the svlicitation, the Government
raquires the product manufactured by the Industrial Wire and Metal
Co. ® # # ' Tt ta cléar, therefores, that Swage was acdequately
informed through the RFP and the letter of May 19 of the necesaity
for qunlification prior to consideration !'or award. The Air Force
was under no obligation to orally supplenint these notifications.
Nor does the fact that Swage was provided a copy of the RFP in aay
vay indicata that Swage vas un approved source. See Armed Services
Procurement Ragulation (ASPR) § 1-1102.1 (1275 ed.).

The provision of the Required Sourne Approval clat.e under:
which Swage's proposal was rejected ir. as follows:

"b. Offcrs based on the submittal Of approval
1n£otnltion in aécordance with paragraph (a)
hersof MAY, as determined by the Contracting
Officer, bi ba considered for award uander this

. solicitation ONLY IF:

'(1) The evaluation of such offers is
practicable and in the Government'’ f'intercst
considering. tha availability of resour:es
and cost to the Government for the qialifi-
cation of new sources for the required item(s)
as well as the advantages anticipated to be
derived by the Government as a result of such
qualification;™

Aithoush this provision does not state that offers will be
considered for qualifiéation only 1f they are the lowest offer
received it appears that the Air Force could have determined under
this provision that the adv;ntagcs to be derived by cualifyins an
offer which, like Swage's was 'considerably higher ($130,000 for
Swage, versus $75,000 for Induntrial) than that received from the
qualifiad source would not jultify the expenae of qualification.
Although the Air Force has been nnithar completely clear nor
consistent in its statemants describing the reasons for rejecting
Swage's proposal we believe that the above~cited provision providea
the agency with sufficient discretion to have rejected Swage's pro-
posal bacauge of its high price in relation to that offcred by
Induastrial.
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Rowever, this conclusion £s irreconcilable with the agency’s
position that the interpretation of cthe roquiremants of the RFP {
for mandrels and extra {sws is {rrelevant toc this protest as Swage : ‘
was not qualified for award. 8Since Svage was determinad not to ba
suitable for qualiification because of its price and since Swaga
insists that its price was higher than Industrial's only because
the Air Force interpreted the RFP to peruit Industrial to submit
fewar randrels and jaws, the i{nterpretation of the RFP is, indeed,
relevant to this protaest.

The RFP includes & schedule at pages 10 gnd 11. The achedule
on page 10 provides that Item one {s to consist of 20 broach
pulling asarmblies. Under this item are listed letters A through
E vwhich describe diffarent components of the assembly, Under many
of the letters arr. listed numbers beside which descriptive features
of the components are set forth, It /s clear that each of the
latters and numbnirs on page 10 describa components which must be
included in each of the 20 gssemblies.

The controversy focuses on page 11 of the R¥P which contains
a continuatien of the schedule vhich provides in pertinent part
as follows:

"MANDRELS RENUIRED: '

A. 2(/) OF EACH FINAL SIZE 1/4", 5/16",
3/8",

B. 10 OF EACH FIRST OVERSTZE FOR ABOVE
DI\, 17/64 21/64 25/64

C. 2 OF EACH SECOND OVERSIZE FOR ABOVE
DIA. 19/32 11/32 13/32 ;

D. 2 OF EACH OF ALL 9 SIZES WITH TIP CUT
OFF FOR LIMITED ACCESS HOLES.

(TOTAL 114 MANDRELS)

OPERATING, MAINTENANCE, AND OVERHAUL
INSTRUCTIONS.

ILLUSTRATED PARTS BREAKDOWN. ,
/

- !

EXTRA JAWS (TOTAL 21): o
A. 5 EA JAWS POR EACH FIRST UVERSIZE DIA.

B. 2 EA JAVS FOR EACH SECNND OVERSIZE DIA."
Since no new Item nunber 1s liated on page 11 and since the

dasignations "(TOTAL 114 Mandrels)' and (TOTAL 21)" are not only
used on page 11 hut also under B on page 10 "(3 TOTAL)" we do not
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balievs it cap ba reagonsbly detemmincd from the RFP whether
page 1l requires a total of 114 mendralas and 21 extra jaws or
114 maudrels and 21 extra jaws for sach of the 20 assembli-s,

Althosgh swage argues tha had it known of the Air Porce'a
iaterpretation of the roqulraunt for mandrels and extra jawa
it could have offerad a pcice.lomr than that offond by Indus-
trial, £t 12 not possible to determine from Swage's offer that
it was, {n fact, bssed on supplying 2,280 mandreis and 420 extra
jaws, Moreaver, even if the price were based on the extra
quantity, £t {s not possible to determine what portion of the
price could be attributed to the axtra quantity, Since the
equipmnt Swage has offered in reasponse to this RFP haa not been
approved remedial action for this procurement is not-feseible,
In this connection the agency has offered to test Swage's
equipmen t for future procurements.

Swige raiges several questions concerning the delivery of
items ynder Industrisl's contract. Queitions relating to the
delivery of items under a contract are matters of contract
administTation and not procurement actions which are reviewable
by oux Oftfica puranant to our Bid Protest Procedures, & C.F.R.,
Part 20 (1976 ed.) .

Although {t 1s clear that the Air Force 1s not totally without
fault {n this gsituation we do mot find that the agency's actions
here appxoach the arbitraxy and capricious standard necessary for
our Off{ice to conaider a claim for bid preparations cost; the
only typa of "damages" considared hy vur Office. T & H Company,
54 Comp, Genn, 1021 (1975), 75-1 CPD 345,

We rescommen! that in the future the Air Force exercise greater
care in dnwlng up Lts requirements for these items and that it
be more pprecise in {ts rationale when it determines that it is
not advamatigeous to qualify a product under its Required Source
Approval clauss,

Act:.ng CONpttolk!‘r G&rll
‘of the United States





